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(i) 


QUESTIONS PRESENTED 


Did the Court below commit reversible error in directing a 
verdict for the Appellees at the close of the opening statement 


by counsel for Appellant? 


Did Appellees owe Appellant a duty not to expose her to undue 
risk, and to observe ordinary care in the erection and main- 
tenance by them of metal chains suspended from metal posts 
at or immediately near an imaginary borderline separating a 


widely traveled public alleyway from their parking area where: 


(a) The alleyway, and the parking area under Appellees’ con- 


trol were contiguous; 


(b) The outward appearance of the paved surfaces of the alley- 
way and of the parking area was so substantially similar as 


to be almost identical, 


The chain obstruction over which Appellant stumbled and 
fell, and in consequence of which she obtained personal in- 
juries, extended to a point opposite a well marked walk 
running from a public street into the parking area and the 
adjoining alley, which walk had been used freely by the 
public for a number of years preceding the accident which 


was the subject matter of the proceeding below. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,703 


RUTH M. DAISEY, 


Appellant, 


Vv. 


COLONIAL PARKING, INC. 
and 
UPTOWN PARKING, INC., 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDIC TIONAL STATEMENT 
This is an appeal from an Order of the United States District 
Court for the District of Columbia entered January 21, 1963, directing 
a verdict in favor of the Appellees (Defendants below), and judgment 
thereon. The jurisdiction of the Court below was invoked under Title 
28, Section 1332, United States Code. A review of the judgment be- 
low by this Court is authorized by Title 28, Section 1291, United States 


Code. 


STATEMENT OF THE CASE 


In his opening statement to the jury, Appellant's counsel, within 
the pleadings as a frame of reference, offered to establish by compe- 


tent evidence, substantially the following facts: 


In the evening of January 14, 1960, Appellant, Ruth M. Daisey, 
left her place of employment, 3315 Connecticut Avenue, N, W., through 
the rear exit, intending to reach her automobile which was then parked 
in the 2700 block of Ordway Street, N.W. The rear exit out of her 
place of employment opened into a public alley running north and south, 
bounded on the west by the rear of the 3300 block of Connecticut Avenue. 
This public alley had a concrete pavement throughout its length. Imme- 
diately to the east of this alley and contiguous therewith, the Appellees 
maintained a parking area for automobiles. This parking area extended 
eastward to the rear of some apartment buildings in the 2700 block of 
Ordway Street, N.W. The parking area was also concrete paved and 
was so closely similar in appearance to the surface of the public alley- 
way immediately adjacent to it as to be hardly distinguishable. For 
several years prior to the occurrence of the accident involved in these 
proceedings, the Appellees erected and maintained metal chains sus- 
pended from metal posts imbedded in the concrete pavement intended, 
apparently, to mark the borderline between the public alleyway and the 


area used by them for parking. (J. App. 7-8, 14-16) 


At the time of the accidental occurrence, and for some years 
prior thereto, there existed a concrete walk between the buildings 
numbered 2726 and 2730 Ordway Street, N. W., running at right angles 
into the parking area hereinabove described and into the alley. This 
walk was raised approximately one foot above the adjoining surface of 
the ground, was of lighter color than the surrounding area, and was 
visible from the rear exit of 3315 Connecticut Avenue, N W. The chains 
extended to the area approximately in front of this concrete walk, 

(J. App. 8, 13) 
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In the evening of January 14, 1960, Appellant, upon'entering the 


alley, looked to the north where she saw a person walking toward the 
alley on the concrete walk running from Ordway Street, and concluded 
that she might most expediently reach her automobile parked on Ord- 
way Street by using that walk. She proceeded in the alley, in a north- 
erly direction, and, upon arriving at a point almost directly west of the 
paved concrete walk lying between 2726 and 2730 Ordway Street, N.W., 
she turned eastward, got caught in the chain, stumbled, and fell upon 
the hard pavement sustaining a fracture of her right elbow, and other 
injuries. | 
The negligence of Appellees was predicated upon their failure to 
warn of the existence of the chain obstruction; the very dark color of 
the chain, and the posts which supported it; failure to provide light in 
the area; permitting the chain to be low slung in the center, and failure 


of Appellees to obtain a permit for the erection and maintenance of the 


chain fence, in contravention of District of Columbia regulations govern- 


ing the erection and maintenance of fences. (J. App. 8, 15-16) 


At the conclusion of the opening statement of counsel for Appel- 
lant, substantially setting forth the above facts, Appellees moved for a 
directed verdict on the ground that "assuming that all the facts which 
have been stated by plaintiff's attorney are proven, nevertheless, a 
prima facie case of negligence would not be made out against the de- 
fendant," for the reason that the plaintiff was a trespasser. Following 
argument by Appellant's counsel objecting to the granting of the motion, 


the Court directed the jury to render a verdict for the defendant (J. 


App. 18-19). Appellant prosecutes this appeal from the ‘judgment en- 


tered upon the directed verdict. 


STATEMENT OF POINTS 


The Court below erred in directing a verdict in favor of the 
defendants at the close of the opening statement for Appellant, and in 


entering judgment thereon, 


SUMMARY OF ARGUMENT 


I 
The facts outlined in the opening statement by counsel for Appel- 
lant, if proven by competent evidence, establish the existence of a legal 


duty toward Appellant in the circumstances of the case. 


0 
The granting of Appellees’ motion for directed verdict at the 
close of the opening statement on behalf of Appellant violated accepted 


standards which guide judicial determinations of such motions. 


ARGUMENT 


I 

Able commentators have long perceived the anomalous position 
of occupiers of land in respect of the central and controlling principles 
which the law of Torts has evolved. It has sometimes been said that 
occupiers of land occupy a traditional position of favor in respect of 
their legal duties as the result of social and economic considerations 
having their root in the feudal past, and which no longer obtain in a 
society which is predominantly industrial and commercial. See, e.g., 
2 Harper and James, The Law of Torts, page 1430, et seq. The con- 
ventional method of measuring the scope of legal duty owed by an occu- 
pier of land has most often been expressed with reference to a cate- 
gorization of the status of plaintiffs in terms of invitees, licensees, 
and trespassers, but reference to precedents established by courts of 
high authority, including this Court, will demonstrate a gradual re- 


treat from the rigidity which had previously prevailed on this subject. 


The case of Firfer v. United States, 93 U.S. App. D.C. 216, 208 
F.2d 524, while it reiterated and restated the familiar rule that bare 


licensees or trespassers are not entitled to recover except where the 


+) 


occupier of land inflicts an injury by some hidden engine of destruction, 
discloses, as the real basis for the decision, criteria which are fully 
compatible with the broad considerations considered decisive in ques- 
tions of Tort liability. This Court, did, in its opinion in the Firfer 
case, allude to the circumstances that the plaintiff therein was not, at 
the time when he sustained his injury, in a place where the public gen- 
erally was expected to be; that the grassy plot where plaintiff was in- 
jured was "inaccessible to the public in any normal and ordinary 
manner;" that the conduct of the plaintiff could not be said "to have been 
within the reasonable contemplation of his hosts," and that the failure 
to post warning signals was not significant "since the natural and arti- 
ficial obstacles to an entry into the grassy plot area were warning 
enough in themselves." All of these factors are, of course, fully com- 
patible with general Tort theory of foreseeability of harm, probability 
of risk, and reasonableness of conduct in view of all the circumstances, 
and would hardly require mention if an a priori finding as to plaintiff's 


status was determinative of the issue of liability. 
| 
Regardless, however, of the special rules of immunity which the 
law had traditionally applied in respect to occupiers of land, the im- 
munity was never thought to be an absolute one. Courts have long rec- 
ognized that special circumstances in a given case may dictate a recog- 
nition of liability even to one who, except for such special circumstances, 
would have been labeled a trespasser or bare licensee and barred from 
recovery. The case at bar does disclose the existence of such special 


circumstances. 


1, The evidence proffered in the opening statement directed the 
attention of the Court to the fact that Appellant could not reasonably 
have seen the chain over which she stumbled, for lack of warning of its 
existence; because of its dark color, and its sagging position, as well 
as because of the lack of light. This spells out the evisience of a con- 


cealed danger. The Court's attention was also directed to the circum- 
| 
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stance that substantial vehicular and pedestrian traffic had been moving 
at the place of the accident and on the concrete walk leading into the 
parking area, unhindered, for a number of years preceding the accident. 
In the Firfer case, supra, this Court defined a bare licensee as one 
who is upon the premises of another not by invitation or permission but 
by mere sufferance or acquiescence, Appellant was at least a bare 
licensee, As a bare licensee, she assumed risks ‘Of unconcealed dan- 
gers natural to the place and avoidable by proper care! At least by 
implication, the plaintiff in such case does not assume the risk of 
hidden perils. In the case of Gleason v. Academy of Holy Cross, 83 
U.S. App. D.C. 253, 168 F.2d 561, this Court defined a latent or hidden 
peril as follows: 
"Dangers that reasonably careful people are likely not 

to discover are latent or hidden. The step was such a dan- 

ger. It is immaterial that the step was open to view in the 

sense that it might have been discovered by an extraordin- 

arily prudent person.” 
It follows, therefore, that even if Appellant be determined to be no more 
than a bare licensee, she ought to be entitled to recover because Appel- 
lees owed her the duty of not permitting her to run against the chain 


which, in view of the proffered evidence, constituted a hidden peril, 


not natural to the place and not avoidable by the exercise of ordinary 


care on her part, within the principles laid down in the Firfer case. 


2. Afurther special circumstance of crucial consequence in this 
case is the fact that the premises involved consisted of land abutting a 
public thoroughfare. It is well settled that this circumstance is an in- 
dependent factor as a source of duty. Thus, it is said that "an owner 
or occupier of premises who makes an excavation which is on his own 
premises, but so close to a pathway on adjoining premises that the ad- 
joining owner or a third person is injured by falling therein while using 
the pathway and while exercising due care for his own Safety, is liable 


for the injury thus caused," 38 Am. Jur. Sec. 130, p. 791. Discussing 
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the duty of an owner of land abutting on a highway, it is stated in Pros- 
ser on Torts (2nd Ed.), Sec. 75, p. 429: | 


| 
"The obligation extends also to any condition, such 
as an excavation next to the street. The status. .. of 
the user of the highway has been extended to those who 
stray a few feet from it inadvertently, or in an emergency, 
or even intentionally for some casual purpose arising out 
of travel, such as stopping in the doorway to tie a shoe- 
lace.’ (Emphasis supplied) 
The same proposition is likewise stated in 2 Harper and James, The 
Law of Torts, at p. 1446, in terms of an exception to the general rule 
which precludes a technical trespasser from recovery for injury sus- 


tained: 


"Further, the law recognizes that there are many 
ordinary and expectable incidents of travel along the 
highway that may involve technical, sometimes even in- 
tentional, trespass on neighboring lands... . negligence 
may be predicated on creating or maintaining a condition 
unreasonably dangerous to people foreseeably engaged in 
such ways." (Italics supplied) | 


See, also, 25 Am. Jur. 811; Crogan v. Schile, 53 Conn. 186, 1 A. 
| 
899; Turner v. Ridley, 144 A(2) 269 (Mun. Ct. App., D.C.). 


3. An additional factor imposing liability upon the appellees is 
that deriving from the appearance of the premises upon which appellant 
sustained her injury. The evidence shows that not only were the prem- 
ises adjacent to the public alleyway, but that the surface thereof pre- 
sented an almost identical appearance to that of the alleyway. This 
brings into operation Section 367 of the Restatement on Torts, which 


states: | 
"A possessor of land who so maintains a part thereof 
that he knows or should know that others will reasbnably 
believe it to be a public highway, is subject to liability for 
bodily harm caused them while using such part as ja high- 
way, by his failure to exercise reasonable care to maintain 
it in a reasonably safe condition for travel." 
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While there is some divergence of opinion concerning the ra- 
tionale of this duty, i.e., whether the duty rests upon an implied invita- 
tion, an estoppel, or upon the occupier's misrepresentation as to the 
character of the property, the authorities are unanimous in considering 
the formal aspect of the premises under the related circumstances, to 
be an adequate basis for generating liability, Weidman v, Consolidated, 
etc., Company, 158 Md. 39, 148 A, 270; Concho Construction Co. v. 
Oklahoma Natural Gas Co., 201 F.2d 673; 2 Harper and James, op cit. 
supra, p. 1445; Prosser, op.cit. supra, p. 429; 2 Stevenson, Law of 
Negligence in the Atlantic States, Sec. 421, p. 816. 
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The decisions of this Court establish that the granting of a motion 
for a directed verdict after a plaintiff's opening statement is not to be 
lightly undertaken, Euresti v. Washington Terminal Company, 108 U.S. 
App. D.C. 81, 280 F.2d 629. If such motion is to be granted, it must 
clearly appear, after resolving all doubts in plaintiff's favor, and after 
giving plaintiff the benefit of all reasonable inferences from the prof- 
fered evidence, that no action exists. Pomeroy Vv. Penna, Ry. Co., 96 
U.S. App. D.C. 128, 223 F.2d 593; Greene v. Hathaway, 89 U.S. App. 
D.C. 229, 191 F.2d 656; Malloy v. Providence Hospital, 111 U.S. App. 
D.C. 244, 296 F.2d 366. The action of the Court below was an improper 
exercise of judicial authority when measured by the criteria above 


referred to. 


CONCLUSION 


The special circumstances of this case render its consideration 
in terms of the traditional categories of invitees, licensees or tres- 
passers inappropriate. A decision of the legal question raised by the 
facts herein must be sought in terms of the general law of negligence. 


This thought is aptly expressed at page 1447 of 2 Harper and James, 


op. cit, Supra; 
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"In all these cases the trespass aspect is not made 
controlling, and the courts are apt to use a straight neg- 
ligence approach. This means that the duty and its scope 
depend upon feasibility of harm under all the circumstances. 
The proximity of the danger to the highway, the extent and 
character of travel, the past practices of travelers, the 
seriousness of the danger and the likelihood that it will be 
seen and avoided, and the physical surroundings of the 
danger would be among the variable factors entitled to 
consideration in deciding this crucial question.” 


For the reasons hereinabove stated and upon the authorities cited, 
Appellant prays that the judgment entered by the Court below and the 
order directing a verdict in favor of the Defendant be reversed. 

Respectfully submitted, 


IRVING WILNER 


1725 Eye Street, N.W. 
Washington 6, D C, 


| 
Of Counsel: Attorney for Appellant 
SEEGMILLER, WILNER & CUSTER 


1725 Eye Street, N.W. 
Washington 6, D. C. 
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Pretrial Proceedings, Filed June 5, 1962 
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JOINT APPENDIX | 


| 
IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


MRS. RUTH M. DAISEY 
1725 - 17th Street, N.W. 
Washington, D. C. 


Plaintiff, 
Vv. 


MEADOWBROOK, INCORPORATED 
8555 Connecticut Avenue, N.W. 
Chevy Chase, Maryland 


COLONIAL PARKING, INCORPORATED 
2140 Pennsylvania Avenue, N.W. 
Washington, D. C. 


MILTON SIMPSON 
2813 29th Place, N.W. 
Washington, D. C. 


RUTH W. SIMPSON 
2813 - 29th Place, N.W. 
Washington, D.C. 


and 


UPTOWN PARKING, INCORPORATED 
A Corporation 

2140 Pennsylvania Avenue, N.W. 
Washington, D. C. 


Defendants. 


CIVIL ACTION NO. 588-60 
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DOCKET ENTRIES 


Proceedings 


Complaint, appearance Jury Demand | filed 


Summons, copies (1) and copies (1) of Complaint issued 
to #1 ser. 3-7-60 (Md) | 


Summons copy (1) and copy (1) of complaint issued to #2 
ser. 3-2-60 | 
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Proceedings 


i a a 


Answer of deft #2 to complaint; c/m 4-1-60; Appearance 
of Pledger, Edgerton & Richardson filed 


Answer of deft #1 to complaint; cross-claimvs deft #2; 
c/m 3-27-60; Appearance of John F. Cooney filed 


Interrogatories by deft #2 to pltff; c/m 4-27-60 filed 


Answer of deft #2 to cross-claim of deft #1; c/m 4-29-60 
filed 


Calencared (N) 


Answers of pltff to interrogatories of deft #2; c/m 5-12-60 
filed 


Interrogatories by pltf to deft #1, c/m 9/14/60, notice. 
filed 


Called Assistant Pretrial Examiner 


Answers of deft #1 to interrogatories; c/m 10/14/60 
filed 


Motion of pltff for leave to add party deft; P&A's filed 


Order granting motion to add Milton Simpson & Ruth W. 
Simpson as parties deft. (N) McLaughlin, J. 


Amended complaint for negligence & jury demand filed 


Summons, copies (2) and copies (2) of amended complt to 
defts #3 & #4 NF #3 and #4 12/2/60 


Summons, copies (2) and copies (2) of complaint to #3 & #4. 
Defts #3 and #4 ser. 12/6/60. 


Answer of defts 1 & 3 to amended complaint; cross-claim 
against deft #2; c/m 12/15/60; app John F. Cooney for 
defts 1 & 3. filed 


Answer of deft #2 tucrc: s-claim of defts 3 & 4; c/m 
12/20/60. filed 


Answer of deft #2 to amended complaint; c/m 1/6/61 
filed 


Notice of defts 1, 3, & 4 of taking deposition of pltf; c/m 
1/9/61 filed 


Interrogatories by pltf to deft #2; c/m 3/6/61. filed 
Deposition of pltf 2/24/61. ($55.00) pd by defts) filed 
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Proceedings 


First notice under Rule 13 


Motion of pltf to compel answers to interrogatories; 
c/m 3/30/61; MC 3/30/61 | filed 


Motion of pltf to suspend operation of Rule 13; c/m 3/31/61 
| filed 


Order suspending operation of Rule 13 to and including 
May 15, 1961 (N) Keech, J. | 


Answers of deft #2 to interrogatories by pitt; c/m 4/7/61. 
filed 


Order authorizing filing of amended en ner adding 
Uptown Parking Inc. as deft. (N) Youngdahl, J. 


Amended complaint & jury demand filed 


Summons, copy (1) and copy (1) of amended complt. to 
deft #5 ser. 5-1-61 


Answer of defts #1 & #5 to amended complaint; c/m 5-3-61 
filed 


Certificate of Readiness (AC/N) | filed 


Answer of defts 1, 3 & 4 to amended complaint & cross- 
claim vs defts 2 & 5; c/m 5-12-61 filed 


Answer of defts 2 & 5 to cross-claim of defts 1, 3 & 4; 
c/m 5-22-61 filed 


Pretrial Proceedings. Pretrial Examiner 


| 
Cause entered dismissed with prejudice as to defts., 
Meadowbrook, Inc., Milton Simpson and Ruth W. Simpson 
and the cross-claim of said defendants against Colonial 
Parking, Inc. and Uptown Parking, Inc. per all counsel. 
N/AC. filed 


Memorandum of Law by plaintiff. filed 
Memorandum of Law by defendants #2 & #5. filed 


Jury sworn; verdict for the defts., Colonial Parking, Inc. 
& Upiown Parking, Inc. vs. Plaintiff, By direction of the 
Court. (Rep: H. Kaitz) Curran, J. 


Verdict & Judgment for the defts., Colonial Parking, Inc. 
& Uptown Parking, Inc. against the plaintiff, By direction 
of the Court. (N) Curran, J. 
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Proceedings 


Notice of Appeal by plaintiff from judgment entered Jan. 21, 
1963. Deposit 5.00 by Wilner. Copy mailed to John F. 
Mehoney, Jr. filed 


Cost bond on appeal by plaintiff in sum of $250.00 with 
Glens Falls Insurance Co. approved. Jones, J. 


Transcript of proceedings Jan. 21, 1963, pp. 11 (Rep: Kaitz) 
(Clerks copy) 


Transcript of proceedings 1-21-63, pp. 11 (Rep: Kaitz) 
Atty's Copy Filed 


[Filed April 25, 1961] 


AMENDED COMPLAINT FOR NEGLIGENCE 


Ruth M. Daisey, by and through her attorneys, respectfully shows 
to this Court: 

1. That she is an adult citizen of the United States, and resident at 
the address hereinabove shown. 

2. That the defendant, Meadowbrook, Incorporated, is a body 
corporate maintaining an office and transacting business in the District 
of Columbia, and is sued herein as owner of the premises hereinafter 
referred to. 

3. That Colonial Parking, Incorporated, is a body corporate, main- 
taining an office and doing business in the District of Columbia, and is 
being sued herein as the lessee of the premises hereinafter described. 

4. That Milton Simpson and Ruth W. Simpson, are adults, under no 
disability, residing at the address hereinabove shown, and are sued herein 
as owners of the premises hereinafter referred to. 

5. That Uptown Parking, Incorporated, is a corporation, lessee 
from Milton Simpson and Ruth W. Simpson, defendants, of the premises 


hereinafter described. 
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6. On or about January 14, 1960, and for some time prior thereto 


as well as subsequent thereto, the defendants utilized some vacant land 
contiguous to the rear and west of apartment premises known as 2700 
Ordway Street in the District of Columbia as parking ground for hire. 

Said ground is contiguous to and indistinguishable from a public alleyway 

to the west of it. On or about the time and place aforesaid the defendants 
negligently installed and maintained an iron chain strung from poles in 

a fixed position at or near the line between this land and the public alleyway. 
Said chain was low slung, of indistinguishable color or characteristics. 

The above described premises contained no sign or warning calling attention 
to the existence of the chain or to the nature or character! of the premises 
as private or used for parking. On the evening of Tehiaey 14, 1960, at 

the hours between 6:00 and 7:00 p.m., the above described area was com- 
pletely dark, and the defendants provided no equipment whatsoever for the 
purpose of illuminating the premises. 


7, As adirect and proximate result of the negligence atvresaid 


the plaintiff stumbled upon the low slung chain while lawfully in the above 
described alleyway causing her to sustain a fracture of her right arm and 
other injuries accompanied by serious mental and physical suffering. 

The plaintiff was advised that these injuries will result in a partial, per- 
manent disability. | 
8. As a further, direct, and proximate consequence of the defen- 

dant's negligence, plaintiff was damaged in respect of being deprived of 

her regular and prospective earnings in an amount of approximately $800.00, 
and in respect of being put to the necessity of obtaining essential medical 
care and treatment at a reasonable value of approximately $600.00, and 
miscellaneous expenditures reasonably attributable to the injury afore- 

said in a sum of approximately $250.00, besides damages which plaintiff 


will in all probability have to incur in the future. 
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Wherefore, the above premises considered, plaintiff prays for 


judgment against the defendants, jointly and severally, in the sum of $22,500, 


besides costs. 
SEEGMILLER WILNER & CUSTER 


By /s/ Irving Wilner 
1725 Eve Street. N. W. 


Attorneys for the Plaintiff 
Plaintiff demands a trial by jury. 


| Filed May 5, 1961] 


ANSWER OF DEFENDANTS COLONIAL 
PARKING, INCORPORATED AND UPTOWN 
PARKING, INCORPORATED TO AMENDED 
COMPLAINT 


First Defense 


The amended complaint fails to state a claim against defendants 
Colonial Parking, Incorporated and Uptown Parking, Incorporated, or 


either of them, upon which relief can be granted. 
Second Defense 


Defendant Colonial Parking, Inc: rporated admits that it is a cor- 
poration doing business in the District of Columbia as alleged in para- 
graph 3 but denies the remaining allegations thereof; defendant Uptown 
Parking, Incorporated admits that it was lessee of premises described 
in amended complaint as alleged in paragraph 5; these defendants aver 
that paragraphs 2 and 4 do not pertain to them and that they need not 
answer same; they admit that on the date alleged in paragraph 6 they used 
land contiguous to the rear and west of apartment premises Known as 
2700 Ordway Street in the District of Columbia as parking giuund for 
hire; admit that said land borders on an alleyway to the west of it but 


deny the remaining allegations of said paragraph; der ; that they were, 
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or that either of them was, negligent as allegedi. -aragraphs 7 and 8 
and aver that they are without knowledge or information sufficient to form 
a belief as to the truth of the remaining allegations of said paragraphs; 


and, deny each and every other allegation in the amended ‘complaint not 
| 


hereinbefore specifically answered. 


Third Defense 


If plaintiff fell and sustained injuries as alleged, said fall was 


caused by her sole or contributory negligence or she assumed the risk 


thereof. | 
PLEDGER & EDGERTON 


By /s/ John F. Mahohey, Jr. 
925 Washington Building 
Washington 5, D.C, 
Attorneys for defendants 
x * 

[Certificate of Service] | 


| Filed June 5, 1962] 


PRETRIAL PROCEEDINGS 
June 5. 1962 
Tort for negligence. 
THE PARTIES AGREE AND STIPULATE TO THE FOLLOWING STATE- 
MENT OF FACTS: | 


Ds Milton Simpson and Ruth Simpson own the lot to the rear and 


west of premises known as 2700 Ordway St., N.W.., Washington, D.C. 

D Meadowbrook, Inc. acted as rental agents for the Ds Milton Simpson 

and Ruth Simpson and leased said lot to the D, Uptown Parking, Inc. 

which in turn contracted with the D, Colonial Parking Inc, to manage 

the commercial parking operation on the premises involved. In order 

to secure the individual parking spaces which had been hired by customers 


from trespassers, D Colonial Parking, Inc. placed a chain at the end 
| 
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of each individual space which was capable of being removed by the person 


or persons who rented said space. Uptown, Inc. owned the chain and 


poles to which they were affixed. 

PLAINTIFF CLAIMS that on Jan. 14, 1960, she was 48 years old 
and when she finished her work as a switchboard operator for the real 
estate firm of Legum & Gerber, .t 3315 Conn. Ave., N.W., Wash., D.C., 
and walked thru a rear exit of said building toward her automobile, then 
parked in the 2700 block of Ordway St., N.W., she approached said area 
west of the space between apt. bldg™. known as 2726 and 2730 Ordway 
Street and turned in an easterly direction toward a public concrete walk 
leading into Ordway St.; that the area between the public alley and the 
rear of the apt. houses is that utilized by the Ds for parking automobiles. 
As the P was leaving the public alley, she stumbled upon one of the chains 
at the end of the parking spaces and fell. It was dark at the time. Weather 
was drizzling. 

P asserts that the acciuent, her injuries and damages were caused 
by the negligence of and violations of regulations of the D of C as follows: 
failure to warn of the existence of the chain obstruction; the very dark 
color of the posts ard chain; failure of the Ds to provide light in the area 
where the accident occurred; permitting the chain to be low-slung at 
the middle; failure of the Ds to obtain a permit for the erection and main- 
tenance of the chain fence, in contravention of the regulations governing 
the erection and maintenance of fences, Sections 3-132, 133, 342, of 
Article 8 of the District of Columbia Building Code. 


DEFENDANTS MILTON SIMPSON, RUTH SIMPSON, MEADOWBROOK, 
INC. asserts that Colonial Parking, Inc. managed and controlled the 
commercial parking operation at the time and place involved; assert 
that they did not control or manage the property in any manner; did not 
install the iron chain in question; deny any and all negligence or violations 


of regulati »ns on their part; asse ¢t that if any injuries or damages were 
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sustained by the P, they were caused by her sole or contributory negligence 
in that she was crossing over onto the property in question during the night- 
time down an unlighted alleyway. On the same bases of negligence, these 
Ds allege the defense of assumption of the risk by the P. | 
IN SUPPORT OF THEIR CROSS CLAIM AGAINST COLONIAL 
PARKING, INC, AND UPTOWN PARKING, INC., these Ds asszr. that the 
co-Ds, Uptown Parking, Inc. and/or Colonial Parking. Inc. are solely 
liable for any damages or injuries which may have been occasioned to 
the P, and they seek judgment against said co-Ds for all or part of any 
judgment which the P may recover from them against said co-Ds. adopting 
the allegations made by the P, if any negligence is proven, as to said co-Ds. 


DEFENDANTS COLONIAL PARKING, INC. AND UPTOWN PARKING, 
INC, deny any negligence or violations of any regulations and deny the 
applicability of the regulations stated. Further assert that the accident 
and alleged consequences thereof were caused by the sole or contributory 
negligence of the P or she assumed the risk of her injuries in that she 


walked down a darkened, unlighted alleyway on a misty night without a 
| 


flashlight or other means of illumination. | 
These Ds assert that the P was a trespasser or at most a bare 
licensee on Ds' property at the time of her injury. 
IN ANSWER TO CROSS CLAIM OF CO-DEFENDANTS, these Ds 
deny any allegat’ ons of negligence or violations of DC regulations and 
therefore deny that the cross-claimants-co-defendants are entitled to 


relief sought. | 


PLAINTIFF'S INJURIES 
P's injuries, both temporary and permanent, her special damages, 
are set out in the statement which is attached hereto, made a part hereof 


and incorporated herein by reference marked "A", 
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STIPULATIONS 


The following may be admitted in evidence without formal proof, 
subject to all proper legal objections: D of C regulations listed herein; 
x-ray plates; HEW Mortality Tables; x-ray bill, initialled by Examiner; 
plat of the area, provided same is initialled by all parties. 

The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before July 16, 
1962, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 


Counsel for P agrees to make the P available for the purpose of 


a physical examination by physician of D's choice before, but not to 


interfere with, trial. 


Plaintiff's witnesses: 

Plaintiff; Dr. William E. Beaven, 1801 Eye St., N.W., concerning 
personal injuries; Frank J. Tropea, 3321-A Conn. Ave., N.W.; Dolores 
G. Montgomery, Albemarle Apartments, corner of Conn. Ave. and 
Albemarle St., N.W.; Gary Cherner, 3315 Conn. Ave., N.W. 

Ds Colonial Parking and Uptown Parking’s witnesses: 

Frank Tropea, 3321A Conn. Ave., N.W.;Officers from Ds' corporation; 
S.H. Eisenberg, M.D., 1918 K St., N.W. - medical. 

The parties agree that any other witnesses, names and addresses, 
will be mutually exchanged in writing on or before July 16, 1962, the 
Clerk of the Court is to receive a copy of any communication exchan ‘ing 


said names and addresses of witnesses. 


P has medical bills and photographs in his possession, which have 
been initialled by Examiner, and a statement relative to P's lost earnings 
wiich he requests Ds agree may be admitted in evidence, but Ds will 
make no agreement with reference thereto. 


The Ds Uptown and Colonial have photographs, initialled by Examiner, 
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which they request be admitted in evidence, but P will make no agree- 
ment with reference thereto | 

TRIAL COUNSEL: Irving Wilner, Esq. for the plaintiff; John F. 
Cooney, Esq. for Ds Meadowbrook, Inc., . Tilton Simpson and Ruth 
Simpson; John F. Mahoney, Jr., Esq. for Ds Colonial Parking, Inc, and 
Uptown Parking, Inc. 

The Examiner has requested counsel for Ds to appdar at trial 


with the maximum amount of authority to settle this case which will 
| 


be allowed them by their principals. 


/s/ Irving Wilner 
Counsel for Plaintiff | 


/s/ John F. Cooney | 
Counsel for Ds Simpson *; Meadowbrook 


/s/ John F. Mahoney, Jr. 
Counsel for Ds Colonial Parking, Inc. 
and Uptown Parking, Inc. 


/s/ John J. Finn 
Pretrial Examiner 


wan | 
PERSONAL INJURIES SUSTAINED BY THE PLAINTIFF. 
1. Fracture of the right elbow. 
2. Bruises on both knees, ankles and right shin. 
3. Pain, suffering, mental anguish and nervousness. 


Permanent Disability: 


Ten percent limitation of the use of the right elbow and wrist: 


pain and suffering upon exertion of the right arm, and sehsitiveness to 


cold weather; general nervousness. | 
Total Disability: | 
January 14 - March 21, 1960, and June 3 - August 1 1960. 
SPECIAL DAMAGES: 
1. Dr. William E. Beaven. Sire 00 
| 
| 
| 
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. X rays, Drs. Groover, Christie and Merritt. $ 40.00 


3. Replacement of eyeglasses. 20.00 


. Domestic Assistance, Doris H. Stewart, 
4 weeks at $35.00 per week. 14° .00 


. Excess cost of food, 4 weeks at $10.00 per week. 40.00 
. Laundry charges. 20.00 
. Transportation. 20.00 
. Placement fee for new job. 84.50 
. Additional placement fee. 48.00 
TOTAL $587.50 

Loss of Earnings: 


Legum and Gerber Company, January 14 - March 21, 
1960, at $62.50 per week. 562.50 


Kern Distributing Company, June 3-August 1, 1960 
at $65.00 per week. 525.00 


Total Special Damages To Date. $1,735.00 
Also, future medical expenses, estimated. $200.00 


TRANSCRIPT OF PROCEEDINGS 


Washington, D. C., 
Monday, January 21, 1963 


The above-entitled matter came on for trial before HONORABLE 
EDWARD M. CURRAN, United States District Judge, and a jury, at 10:15 a.m. 


* * * x * 


: PROCEEDINGS 
(A jury was duly impaneled and sworn.) 


OPENING STATEMENT BY COUNSEL FOR THE PLAINTIFF 

MR. WILNER: Ladies and gentlemen of the jury, in this action 
which we will relate and dev“'op before you the facts will be substantially 
as follows: 

In the month of January, January the 14th, 1960, the plaintiff, Ruth 
M. Daisey, was employed at the real estate firm by the name of Legum 
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and Gerber on the 3300 block of Connecticut Avenue. To the rear of 
Connecticut Avenue, that is to Say, east of Connecticut Avenue and west 
of the rear of Ordway Street, there is an alley which runs from Macomb 
Street on the south to Ordway on the north. In other words, Ordway runs 
fairly parallel with Connecticut Avenue and then curves up at the end in 
a westerly direction. So that the alley runs from Macomb Street on the 
South to Ordway on the north. ! 

Do you have that chart? I believe it would help the jury. Now. this 
here is Connecticut Avenue. Ai: as you know, there are stores and offices 
here, and here is Macomb Street. And here you notice a public alley 
which runs this way (indicating), and Ordway Street you will notice is down 
here. 

Now, the main entrance is on Connecticut Avenue, but they have a 


rear exit which faces this public alley, :o marked. 

On the night in question the plaintiff, for reasons which will come 
out in the evidence, it is not too important right now, instead of leaving 
the place of her employment on to the front of Connecticut Avenue left 
in to the rear, into the alley, and walked toward her automobile which in 
the afternoon she then parked on Ordway Street, somewhere down here 
(indicating). 


Now, as she came out from Legum and Gerber, she turned northward 


in a northerly direction up here (indicating). walked this way through the 
alley, and her plan was to get on to this walk right here (indicating), which 
is located between these two apartment buildings some place on Ordway, 
the rear of which is called this alley. as you can see. So; She walked 
into the public alley, walked up this way, up to a point around here, where 
she cut diagonally across intending to get to this walk. __ 
The evidence will show that this walk is a concrete paved walk 
elevated above the ground by about a foot cr a little sRORE, paved ina 
whitish kind of fashion. 


The evening in question was a dark one. She left the office at ap- 


proximately 6:00 o'clock. When she walked through the alley, it was dark, 
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‘'t was drizzly, rather chilly; and 2s she came out from Legum and Gerber 


here into the alley, she noticed a person, a figure walking on this walk 

in some white looking outer garment. This called the attention of the 
plaintiff, Mrs. Daisey, that here is a good shortcut which leads into 

Ordway right here (indicating). So instead of going out, instead of walking 
to Macomb to come around this way to where the car was parked she walked 
over from the alley on toward the walk intending to get to Ordway in this 
fashion. 

Now, nothing happened during her walk along the alley in the direction 
indicated along here’ (indicating) until she came to approximately this 
point of, say, a few feet south from where this walk is. At this point 
she swerved eastward intending to get to this walk, when she stumbled 
on a chain which was strung right along here in just about the middle of 
this space that you see. The chain was suspended from m ‘al posts which 
were sunk into the concrete pavement. 

It will be her evidence, supported by other witnesses, that there was 
no light at the time to indicate either the existence of these metal posts 
or any chain suspended from it. There was nothing to warn her .gainst 
the existence of these things. As far as she was concerned, she was 
walking along a public alley all the time, because had it not been for the 
existence of these posts and the chain, even in the daytime, and had it 

not been for certain spaces which in the daylight you cculd see were 
marked off for parking right here (indicating), there would be absolutely 
nothing to tell anyone, even in the daytime, that this area was any different 
through the public alley. It was just one wide concrete paved surfac 
having the same coloration, the same features. Nobody would know that 
the land up here, that is to say, west of the chain, is any different from 
the land lying east of the chain, just concrete poured on the ground; but 
as I say, there were these posts and there were these chains which in 
the daytime would indicate to any person, probably, ‘hat this area over 
on the other side of the chain is private. 


But she was walking in the nighttime, and there was no light. 
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There was nothing to indicate that there was anything different here, and 


here she walked toward this walk which was a public walk. 

And the evidence, ladies and gentlemen, will show that for many 
years, for a number of years prior to this accident this public alley was 
a very widely traveled public alley, that many vehicles, trucks, autcmo- 
biles, would travel along the alley from Mé comb Street over into Ordway 
into Connecticut Avenue, this way (indicating), because they had to service 
so many of these offices and business places right here (indicating). 

Furthermore, that many pedestrians would walk along the public 
alley, as was only natural, both in the evening and in the daytime. 


And the evidence will also show that for many years this walk 


right here (indicating) between the two apartments was used by the public 
indiscriminately. Anybody who wanted to get from the alley or to the 
rear of any of these commercial establishments into Ordway Street would 
use this walk as a means of walking to or from both in the daytime and in 
the eveni ... | 
Now, the parking area which was east of these chains, as I said 
already, was substantially the same in coloration and in appearance as 
anything that was on this si. e and had been that for a good many years. 
The evidence will also she v that no permit had been obtained 
either by Colonial Parking or by Uptown Parking for the erection or 
maintenance of these posts and chains. 


Traffic -- by traffic I mean both vehicular and pedestrian -- 


moved along this alley up to the chains. I mean, a person didn't have to 


welkon any of the private land in order to get to the chain, because the 
chain was right there on the dividing line. In other words, if you would 
take one step from the alley up here in the other direction you would 
get over the chain. If you saw it, naturally, you would take care to raise 
your legs so as not to fall on it. I mean, it was just one normal 
step from what was admittedly public alley to what was found out later 
to be what was actually private parking. And the accident happened at 
this place, as I showed you, near the premises that was opposite 2726 
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Ordway, which is this apartment building (indicating). In other words, 
draw an imaginary line up here toward the alley. See the plaintiff coming 
in a straight line at approximately here (indicating), swerved a little 

bit to the east to get to this walk, and stumbled on this chain. 

These chains were not always raised above the ground. When they 
were raised, then the uppermost ends of the chain at the point where they 
were affixed to the post was approximately three feet above the ground, 
but the center of the chain where it sagged in the middle was only about 
two or three inches from the ground. The coloration of the chain and 
the posts was either a dark green, hardly distinguishable from black or 
a di.ty grey. The posts on which the chains were were a dark green, 
The chains were partly dark green, partly a dirty grey, metal of dull 
color, galvanized iron, 

I don’t recall whether I stated it to you or not, but to make sure 
I did, I will say we will, as part of our evidence, show you that under the 
regulations in the District of Columbia a permit was required for the 

erection of these posts and chains, and it will show that no appli- 
cation for a permit was filed nor was a permit in effect obtained. 

An additional fact which will be brought out in the evidence will be 
that over the many years in which this hazard existed and during which 
pedestrian traffic moved on this walk which lay between the alley and 


Ordway there was no protest by owners of these apartment houses, no 


hindrance of any kind. People used it as freely and at their will as they 
pleased. 

When this evidence will be presented to you, together with evidence 
showing the nature of the injuries sustained by the plaintiff, the kind of 
employment she had at the time, which was that of a Switchboard operator 
and partly typist, the damages that she sustained because of the injury 
that she suffered, which consisted of a fractured right elbow in addition to 
other minor injuries such as contusions and abrasions. we will request 
that you render a verdict in the case as will adequately and reasonably 
compensate the plaintiff for the financial damages she suffered as well 


as for the pain and suffering that she endured as well as for such residue 
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| 
or residual of the injury which extended beyond the date of the occurrence 


of the injury to the present time. 
Thank you. 
MR. MAHONEY: May we approach the bench, if your Honor please? 
THE COURT: Yes. | 
(At the bench ?) 
MR. MAHONEY: May it please the Court, now that the plaintiff has 

concluded their opening statement, the defendant moves for a directed 

verdict in its favor. Assuming that all the facts which have been stated 


by the plaintiff's attorney are proven, nevertheless, a prima facie case 


of negligence would not be made out against the defendant, Although 

the plaintiff's attorney did not state on whose property she fe’!, we can 
assume from the pretrial proceedings that the property was leased by 

the defendant Uptown Parking, Inc., and managed by the defendant, Colonial 
Parking, Inc. The plaintiff stated that she was in effect al trespasser, 

that she intended to go to her car by taking a shortcut across the defen- 
dant's land. Under the law, the only duty owed to a trespasser is refrain- 
ing from -- 
THE COURT: Hidden danger, isn't it? 
MR. M. HONEY: Well, a hidden vehicle of destruction, so called, 


I do not believe is present in this case or the ixtentional infliction of 


injuries, neither of which have been assigned as a basis for recovery by 
plaintiff. 
Th refore, the defendant feels that it is entitled to a verdict as a 
matter of law. ! 
MR. WILNER: I am sure Your Honor would appreciate the fact 
that talking to the jury is merely an outline of the facts and not law. I 


respectfully suggest to the Court that inasmuch as this is'a dispositive 


type of motion that I be given an opportunity of about ten or fifteen minutes 
| 
to address the Court on this question. It is dispositive, it is crucial. I 


believe that I can truly show that the defendant is -- 


THE COURT: Very well. 
(In open Court:) 
THE COURT: Take the jury out, Mr. Marshal. 


(The jury withdrew from the courtroom.) 


(Mr. Wilner’s remarks pertaining to the motion were recorded 


but not transcribed.) 

THE COURT: Bring the jury back in. 

(The jury returned to the courtroom.) 

THE COURT: Ladies and gentlemen of the jury. the plaintiff has 
mde an opening statement in which she expects to prove certain things 
which caused her injury. Of course, it is rather sad when somebody is 
injured. At the close of the opening statement made by plaintiff's counsel, 
defendant's counsel has, on the basis of the opening statement, moved 
for this Court to direct you to return a verdict for the defendant. 

Now, of course, the basis of the plaintiff's claim in this case is 
that the defendant was negligent. There was a chain across the defendant's 
property which, I assume, was put there to keep people that had no bus- 
iness with the defendant off the property. As to the claim of negligence, 
of course, before an owner of the premises can be held liable, it is ax- 
iomatic that there must be a failure on his part to perform a duty to the 
injured person which the law imposes. Unless there is such a failure, 
there can be no recovery. 

I so hold, and I will grant the motion, and you will return a verdict 
for the defendant. 


(Thereupon, the trial was concluded at 11:03 a.m.) 


™ * x * * 


[Filed Jan. 21, 1963] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 21st day of January, 


1963, before the Court and a jury of good and lawful persons of this district, 


to wit: 
Arch W. Hud:on William C. Branche | 


Mrs. Lois C. Herrmann Leon Proctor | 
| 


Mrs. Margaret A. Burton Ralph W. Gallagher 
Frank J. Woodberry Mrs. Florence S. Braun 
Mrs. Gladys W. Mack Mrs. Lena G. Brown | 
Mrs. Bertie L. Payne Mrs. Dorothy D. Pike 
who, after having been duly sworn to well and truly try the issues between 
Mrs. Ruth M. Daisey, plaintiff and Colonial Parking, Inc. and Uptown Parking, 
Inc., a corporation, defendants and after this cause is heard and given 
to the jury in charge, they upon their oath say this 21st day of January, 
1963, that they find for the defendants against said plaintife, by direction 
of the Court. | 
WHEREFORE, it is adjudged that said plaintiff také nothing by 
this action, that said defendants go hence without day, be for nothing held 


and recover of plaintiff their costs of defense. 


HARRY M. HULL, Clerk, 
/s/ Dean F. Miller! 
By direction of Deputy Clerk. 


Judge EDWARD M. CURRAN 


|Filed Feb. 15, 1963] 


NOTICE OF APPEAL 


Notice is hereby given this 15th day of February, 1963, that the 
plaintiff, Ruth M. Daisey hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 2ist day of January, 1963 in favor of defendants against 
said plaintiff. 


/s/ Irving Wilmer 
Attorney for plaintiff 
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STATEMENT OF THE QUESTION PRESENTED 


In the opinion of appellees, the question is: Where plaintiff, on a 


dark, rainy night, attempted to walk across defendants' property for her 
own personal convenience and without invitation, and was injured when 
she stumbled over a chain used to secure individual parking spaces and 
asserts, as a basis for her claim, that defendants owed her a duty to 
light the area or otherwise to warn her of the existence of said chain, 
was the lower Court correct in holding that defendants did not breach 


any duty owed to plaintiff? 


STATEMENT OF THE QUESTION PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT: 


J. Plaintiff Could Recover Only if From the Facts 
Alleged an Inference Could Be Drawn That 
Defendants Breached a Duty Owed to Her 


(a) A trespasser or a bare licensee takes the 
premises as he finds them and he cannot 
hold the owner thereof liable based upon 
negligence in failing to make the premises 


Plaintiff was not an inadvertent trespasser 
intending to proceed along a public way when 
she was injured and, hence, the cases on 
which she relies are inapposite 


CONCLUSION 
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No. 17,703 
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COLONIAL PARKING, INC. | 
and 
UPTOWN PARKING, INC., 


Appellees. 


| 
Appeal from the United States District Court | 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


For the purposes of this brief, the parties will be referred to as 


they were below, appellant as plaintiff, and appellees as defendants. 


Although the appellees are not the owners of the property involved, as 


hereinafter explained, nevertheless, for convenience sake, the premises 
will be referred to as defendants’ premises, or property 
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This is a negligence suit instituted by plaintiff for damages as a 
result of a fall on premises owned by defendants Milton Simpson and 
Ruth Simpson, which were leased to defendant Uptown Parking, Inc., 
managed by defendant Colonial Parking, Inc. and used in a commercial 
parking operation. Defendant Meadowbrook, Inc. acted as rental agent 
for the owners (J.A. 7). This appeal concerns the liability of the lessee 
and manager only, as the claims against the owners, defendants Milton 
Simpson and Ruth Simpson, and the rental agent, defendant Meadow- 
brook, Inc., were voluntarily dismissed with prejudice by plaintiff before 
trial (J.A. 3). 


The premises involved were used exclusively in a commercial 
parking operation, and the lot was marked for the parking of cars. Each 
parking space was secured by means of a chain attached to metal posts 
imbedded in the concrete pavement. It was agreed and stipulated in the 
pretrial proceedings that defendant Colonial Parking, Inc. placed a 
chain at the end of each individual space, which was capable of being 
removed by the person or persons who rented said space, in order to 
secure the space from trespassers (J.A. 8). (The chain was removed 
from one pole when a car was driven into the space and thereafter re- 
attached and locked when the car left.) Defendant Uptown Parking, Inc. 
owned the chains and the poles to which they were affixed (J.A. 8). This 
agreed statement in the pretrial order is contrary to plaintiff's asser- 
tion on p. 2 in her Statement of the Case that the metal chains were used 
apparently to "mark the borderline between the public alleyway and the 


area used * * * for parking." 


In her opening statement plaintiff, through her counsel, told the 
Court and jury that on January 14, 1960, a rainy and dark night, she left 
her place of employment, the real estate firm of Legum and Gerber, in 
the 3300 block of Connecticut Avenue, N. W., Washington, D. C., by the 


rear door, which entered into the alley, and that she intended to go to 


her car, which was parked on Ordway Street, to which the back alley 


3 


| 
led. Rather than proceed down the alley to her right to Ordway Street, 
she noticed a person to her left walking near an apartment building and 
she decided to take a short cut across defendants' premises, which were 


located between the public alley and this walkway (J.A. 14 - opening 


statement): 


'"* * * and as she came out from Legum and Gerber 
here into the alley, she noticed a person, a figure 
walking on this walk in some white looking outer gar- 
ment. This called the attention of the plaintiff, Mrs. 
Daisey, that here is a good shortcut which leads into 
Ordway right here (indicating). So instead of going 
out, instead of walking to Macomb to come around 
this way to where the car was parked she walked 
over from the alley on toward the walk intending to 
get to Ordway in this fashion." 


| 

| 
As she was attempting to cross defendants’ property to get to the walk- 
way, she stumbled over a chain which secured an individual parking 
place and sustained injuries. Plaintiff does not allege that she was on 


defendants' property by invitation, nor does she deny that she was a tres- 


passer thereon, but asserts nevertheless that defendants owed her a duty 
to provide a light in the area and to warn of the existence of the chain 
(J.A. 14). The lower Court found that no such duty exists and at the con- 
clusion.of her opening statement granted defendants’ motion for a 
directed verdict (J.A. 18). | 


SUMMARY OF ARGUMENT | 
It is basic that a property owner cannot be held liable for injuries 
sustained by persons entering his property unless there lis a failure on 
his part to perform a duty imposed by law. Toa trespasser or bare 
licensee an owner or occupier of property owes no duty other than to 
refrain from intentional harm or the maintenance of a hidden engine of 


destruction. 


When plaintiff came onto defendants' property and stumbled over 


a chain thereon, she did not do so as an inadvertent trespasser who 
i 
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intended to continue down the public way but unconsciously or inadver- 


tently stepped onto defendants’ property sustaining injuries. Rather, 


she intended, as expressed in her opening statement, to take a "good 


short cut"’ over defendants' land to reach a walkway on the other side. 


Therefore, as there was no contention that the injuries suffered 
were intentionally inflicted or the result of the maintenance of a hidden 
engine of destruction, the Court below correctly ruled, in directing a 
verdict for defendants at the conclusion of plaintiff's opening statement, 


that defendants did not breach any duty owed to her. 


ARGUMENT 
I 


PLAINTIFF COULD RECOVER ONLY IF FROM THE FACTS ALLEGED 
AN INFERENCE COULD BE DRAWN THAT DEFENDANTS BREACHED 
A DUTY OWED TO HER. 


(a) A trespasser or a bare licensee takes the premises 
as he finds them and he cannot hold the owner 
thereof liable based upon negligence in failing to 
make the premises safe. 

In this jurisdiction a Trial Court may direct a verdict for defend- 
ant following plaintiff's opening statement if from that statement plaintiff 
would have no cause of action if she could prove all the allegations made 
therein. Best v. District of Columbia, 1934, 291 U.S. 411, 415, 54S. Ct. 
487, 78 L. Ed. 882; Firfer v. United States, 1953,93U.S. App. D.C. 216, 
208 F.2d 524. Therefore, where plaintiff in her opening statement al- 
leges a duty owed by defendants to her on which her case is predicated 
and no such duty exists in law, it is proper for the Trial Court at the 


conclusion of the opening statement to direct a verdict for defendants. 


In the case at bar it is undisputed that plaintiff's course of travel 
was for her own personal convenience and that she was on defendants’ 
property without invitation. As such she was a trespasser, or at most 


a bare licensee, the distinction being immaterial so far as this case is 
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concerned. The Restatement of the Law of Torts, § 329, defines a tres- 


passer as follows: | 
"A trespasser is a person who enters or remains 
upon land in the possession of another without a 
privilege to do so created by the possessor’s | 
consent or otherwise.” | 
In Firfer, supra, this Court affirmed judgment for defendant fol- 
lowing plaintiff's opening statement in a suit for personal injuries 
caused by a fall in a deep hole in a grassy plot on the J efferson Memorial 
grounds. When the facts disclosed that Mr. Firfer left that portion of the 
monument grounds which were set aside for the public, this Court held 
that he exceeded the scope of his license and became a er ashacger or at 
most a bare licensee. to whom defendant owed no duty other than to re- 
frain from intentional harm or the maintenance of a hidden engine of 


destruction. Concerning the duty owed by the defendant, this Court stated 
| 


on p. 528 (208 F.2d): 
| 
'"™* * * The difference between a trespasser and a 
bare licensee is that the former commits (techni- 
cally) a wrong to the landowner by being on the 
premises; while the latter, by virtue of consent or 
acquiescence of the owner, does not. But as regards 
a claim of negligence against the owner of the land 
there is no distinction between them; each alike must 
take the premises as he finds them, and cannot hold 
the owner to liability based upon negligence in failing 
to make the premises safe. Texas Pac. Coal & Oil 
Co. v. Bridges, Tex. Civ. App. 1937, 110S. W, 2d 
1248, 1251. They may recover only for intentional, 
wanton, or willful injury or the maintenance of a 
hidden engine of destruction. See Nimetz v. Shell 
Oil Co., D.C. 1947, 74 F. Supp. 1; Mendelowitz v. 
Neisner, 1932, 258 N.Y. 181, 179 N.E. 378. 


"No contention was made that the injuries suf- 
fered by Mr. Firfer were the result of an intention 
to do harm, and, while the hole in the ground may 
have been hidden from the view of a casual observer, 
it does not, in our opinion, qualify as a hidden engine 
of destruction. Thus, if at the time of the accident, 
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Mr. Firfer's status was either that of a trespasser 
or that of a bare licensee the Government cannot 
possibly be subject to liability. Appellants could 
recover only if, from the facts alleged, the inference 
could be drawn that Mr. Firfer, at the time and place 
of the injury, was either an invitee or a licensee by 
invitation." 


In Nimetz v. Shell Oil Company, 1947, D.C. D.C., 74 F. Supp. 1, 


plaintiff sustained personal injuries caused by a fall into a grease pit 


located on property of a gasoline filling station owned by defendant on 
which he parked his car before attending an event at Uline Arena. Plain- 
tiff contended that on prior occasions several other automobiles had 
been parked on the station grounds and the owner took no steps to pre- 
vent it. Hence, plaintiff said, defendant acquiesced in his presence and 
he was therefore not a trespasser. The Court directed a verdict for 
defendant on the basis of the opening statement and stated on p. 3, 

74 F. Supp: 


"In the instant case, the plaintiff entered the prop- 
erty while it was closed for business. He did not come 
as a prospective customer. He took advantage of the 
fact that the place was not barricaded and entered with- 
out permission for objects of his own. Clearly in so 
doing he was a trespasser, no matter how innocent and 
harmless his purpose may have been. The fact that he 
saw others pursue the same course, or that on prior 
occasions others did the same thing, would not change 
his position to that of a licensee. On the contrary, the 
other persons who entered the property under similar 
circumstances were also trespassers. 


"The Court of Appeals for the District of Colum- 
bia stated in Branan v. Wimsatt, 54 App. D.C. 374, 
387, 298 F. 833, 837: 


"Persons engaged in business may be con- 
sidered as inviting the public to do business with 
them, and to enter their stores or places of busi- 
ness for that purpose; but it can hardly be said 
that that invitation is broad enough to include 
those who have no business to transact, and enter 
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from curiosity or for their own interest, con- 

venience or gratification.’ 

* * * l 
“Neither can it be said that an owner who 

tolerates a trespass, and who takes no steps to 
interfere with the practice, has impliedly ex- 

tended an invitation to either invade or use his 

premises.' | 
* 


* * | 

"As heretofore stated, the plaintiff urges that he 
was not a trespasser but a licensee. The Court deems 
this contention to be untenable. Nevertheless, it may be 
added that even if it were sustained, it would not aid the 
plaintiff. In this respect, the duty in respect to'a licensee 
is no greater than that owed to a trespasser." | 


Again, in Lord v. Lencshire House Ltd., 1959, 106 U.S. App. D.C. 
328, 272 F.2d 557, the Court in denying recovery to a licensee stated on 
p. 561, 272 F.2d: 


| 
| 

"In sum, it was shown on this record that Mr. Lord 
was a licensee. He chose his own course as a matter 
of his personal convenience. Thus he took upon himself 
the risk of unconcealed dangers, natural to a situation 
obvious at the time. It was not shown that the landlord 
failed in any duty owed to Mr. Lord, and under ithe cir- 
cumstances the trial judge correctly concluded that Mr. 
Lord had failed to establish an element essential to his 
recovery. * * *."' (Emphasis supplied) 


See also: Arthur v. Standard Engineering Co., 1951, 89 Us S. App. D.C. 
399, 193 F.2d 903. | 


| 
| 
(b) Plaintiff was not an inadvertent trespasser intending 
to proceed along a public way when she was injured 
and, hence, the cases on which she relies are inapposite. 
Defendants recognize that their property abuts a public alley and 
that a property owner who constructs and maintains his property in such 
a manner as to lead one to believe it is a part of the public way owes to 
those persons who enter upon the property the duty of reasonable care. 
Liability there is based upon the theory of implied invitation. Olsen v. 
Macy, 1959, 86 Ariz. 72, 340 P. 2d 985; Chrono oulos v; Gil Wyner Co., 
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1956, 334 Mass. 593, 137 N.E. 2d 667; Weidman v. Consolidated Gas, 
Elec. Light & Power Co., 1930, 158 Md. 39, 148 A. 270. However, this 
statement of the law and the statements quoted from the authorities on 
pp. 7 and 9 of appellant's brief do not apply, as she clearly was not an 
inadvertent trespasser on defendants’ property. She did not intend to 
continue to walk down the public alley, but on the contrary, she intended 
to take a "good short cut'’ across defendants’ property and in her 
attempt she sustained injuries (J.A. 14). This was not unintentional in- 
trusion on defendants’ property but was a deliberate and conscious 
choice of a route to:serve her own purposes and convenience. There- 
fore, the principle of law on which plaintiff relies, under the circum- 


stances in this case, is not applicable. 


In other jurisdictions plaintiffs taking ''short cuts" across defend- 


ants’ property have’ been denied recovery. Corbett v. Warner, 1948, 
137 N.J.L. 281, 59 A. 24597; Porchey v. Kelling, 1945, 353 Mo. 1034, 


185 S.W. 2d 820 (and cases cited therein). In Corbett, plaintiff attempted 
to walk across defendant's property to go to a store on the other side, 
slipped on ice and sustained injuries. Judgment for defendant was af- 
firmed, the Court holding that defendant's duty to plaintiff was to refrain 
from acts wilfully injurious. In Porchey, plaintiff took a ''short cut" at 
night for her own convenience over premises of defendant, who had 
allowed the public generally to do so, and she fell in an unprotected 
grease pit and sustained injuries. Judgment for defendant was affirmed, 
the Court stating, p. 822, 185 S.W. 2d: 

"The leading Missouri case on the subject is Glaser 

v. Rothschild (Banc) 221 Mo. 180, 184, 120 S.W. 1, 2, 22 


L.RA.. N.S. 1045, 17 Ann. Cas. 576, Lamm, J., there 
said: 

"*'(a) In such cases as this the root of the 
thing, the deciding question is: Do the facts 
raise a duty, a breach of which is shown? * * *. 
The general rule is that the owner or occupier 
of premises lies under no duty to protect those 
from injury who go upon the premises as 
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volunteers, or merely with his express or tacit 
permission, from motives of curiosity or pri- 
vate convenience, in no way connected with busi- 
ness or other relations with the owner or | 
occupier. * * *" 


And, on p. 824, this Court said: 
| 
"A danger concealed only by the darkness of night does 
not make a licensor liable." 


Similarly, in Sherman v. Maine Cent. R. Co., 1913, 110 Me. 228, 85 A. 
755, 43 L.RA., N.S. 1134, plaintiff was injured in stepping off a railroad 
platform after the station was closed and the lights had been turned off. 
The Court found for the defendant, stating that an owner is not liable for 
a danger that is only concealed by the darkness of night. | 


CONCLUSION 


In sum, plaintiff was a trespasser on defendants' property when 
she was injured and as such, she took the premises as she found them. 
She tacitly admits that she was a bare licensee in her briet (p. 6), but 
the duty owed to her as a bare licensee would be no greater than that 
owed to a trespasser. Nevertheless. she suggests that defendants owed 
her the same duty as they owe to an invitee. It is submitted that this is 
not the law and the lower Court was clearly correct in holding that 
defendants did not breach any duty owed to her. The judgment of the 
lower Court should be affirmed. | 
Respectfully submitted, | 
CHARLES E, PLEDGER, JR. 
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